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i 


BRIEF IN BEHALF OF APPELLANTS. 


STATEMENT OF FACTS 

This is an appeal from a decree in equity of the 
Supreme Court of the District of Columbia, in a suit 
brought by the appellees, Enos S. Newman and Edwin 
A. Mooers, as surviving trustees under the last will 
and testament of Pierce Shoemaker, deceased, for a 
construction of the trust provisions contained in that 
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will. By this decree, the lower court upheld the 
validity of the attempted trust in its entirety. 

Pierce Shoemaker, late a resident of the District of 
Columbia, died May 20, 1891, a widower, survived by 
two sons, Louis P. Shoemaker and Francis D. Shoe¬ 
maker, and two daughters, Clara A. Newman and 
Abigail C. Newman, all of them parties defendant be¬ 
low and still living, except Louis P. Shoemaker, who 
died prior to the institution of this suit. Pierce 
Shoemaker was also survived by five minor grand¬ 
children. One of these, Abner C. P. Shoemaker, was 
the son and only descendant of Louis P. Shoemaker. 

At the time of his death, Pierce Shoemaker was the 
owner of large undeveloped tracts of real estate in the 
District of Columbia, lying in the vicinity of Rock 
Creek, and on either side thereof. 

By his will, which was made on February 25, 1891, 
Pierce Shoemaker devised and bequeathed practically 
his entire estate, * * * 4 4 unto my sons, Louis P. 

Shoemaker and Francis D. Shoemaker, my executors 
hereinafter appointed, and to the survivor of them, 
their and his heirs, executors, administrators and as¬ 
signs, forever, in trust for the execution of this will, 
to convert the same into cash, and to distribute, divide 
and manage as hereinafter prescribed, and to that end 
and for that purpose, I hereby authorize and empower 
my said executors and the survivor of them, at their 
and his discretion as to time, to sell and dispose of all 
or of any part of the aforesaid residue of my estate 
real and personal, at public or private sale or sales for 
such price or prices and upon such terms and condi¬ 
tions as to them or the survivor of them, may seem 
best, and * * * to distribute and divide the pro¬ 

ceeds thereof, * * * equally, share and share alike, 
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between my four children, Louis P. Shoemaker, 
Francis D . Shoemaker, Clara A. Newman, formerly 
Clara A. Shoemaker, and Abigail C. Newman, formerly 
Abigail C. Shoemaker, and between the survivors of 
them; and if any one or more of my said children 
should have departed this life leaving lawful issue, 
him, her or them surviving at the time of making any 
such distribution or division of the proceeds of a sale 
or sales of any part of yny said estate then and in that 
event 1 direct that said proceeds, * * * be dis¬ 

tributed and divided equally between my surviving 
children and the issue then living of my child or chil¬ 
dren who may then be dead, the issue of such deceased 
child to take per stirpes and not per capita only the 
share or respective shares which the parent or respec¬ 
tive parents if living ivould have taken, and pending 
such sales as may be made as aforesaid from time to 
time, I hereby further authorize and direct my said 
executors and the survivor of them, to manage, con¬ 
trol, rent and lease my real estate and generally to do 
any acts which I might myself do with a view to pro¬ 
tect the property and to realize upon it, and to divide 
up the rents and revenues which may be collected by 
them out of said property * * * among and between 
my said children, share and share alike, according to 
the manner of division hereinbefore prescribed in re¬ 
spect of sales.’’ (R. pp. 14-15.) (Italics ours.) 

The two sons entered upon the discharge of their 
duties as executors and thereafter as trustees; but 
Francis D. Shoemaker having refused to co-operate 
with Louis P. Shoemaker in the execution of the trust, 
was removed by this Court as trustee on October 29, 
1896, in Equity Cause No. 17,430, and all of the right, 
title, estate and authority theretofore possessed by 
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Francis D. Shoemaker, as trustee, was divested, and 
vested in Louis P. Shoemaker. (R. p. 70.) 

On December 5, 1900, Louis P. Shoemaker filed a bill 
in equity in this Court in Equity Cause No. 21,922 
against Francis D. Shoemaker, Abigail C. Newman and 
Clara A. Newman. He filed this bill, both in his own 
right as a beneficiary, and also as the sole acting trus¬ 
tee under the will of Pierce Shoemaker, and also under 
the will of Abner C. P. Shoemaker (not the afore¬ 
said grandson, but a deceased brother of the said 
Pierce Shoemaker). (R. pp. 71-77) In this bill 
of complaint Louis P. Shoemaker recited the above 
quoted provisions of the will of Pierce Shoemaker, 
averring that they required a sale of all of his 
real estate and a division of the proceeds thereof 
among the beneficiaries; and he also quoted the 
provision of the will of said Abner C. P. Shoemaker, 
which required a division of his real estate in kind 
among the beneficiaries of his will, who were the same 
persons as those under the will of Pierce Shoemaker. 
It was further averred that Pierce Shoemaker and 
Abner C. P. Shoemaker had held certain tracts of land 
as tenants in common, so that it was impossible to 
carry out the terms of the two wills without the aid of 
the Court. An order pro confesso was taken against 
the defendant, Francis D. Shoemaker, but the other 
two defendants, Abigail C. Newman and Clara A. New¬ 
man, answered, claiming their right, among other 
things, to a partition in kind of the lands of Pierce 
Shoemaker. The Court, however, properly entered a 
decree refusing a partition in kind at that time of such 
lands, and decreed that they should be sold and the 
proceeds distributed. (R. pp. 78-88.) 

It is to be observed that, at the time that decree was 
entered, the four children of Pierce Shoemaker were 


in being, and that, accordingly, it would have been pre¬ 
mature to determine whether or not the attempted 
limitation over under the will of Pierce Shoemaker, in 
case of the death of a child of his before a distribution 
of the proceeds of a sale, was valid or invalid. The 
decree in question simply determined that under the 
will an active trust was created. 


Thereafter, on November 24, 1916, Louis P. Shoe¬ 
maker, the remaining trustee, died, leaving a widow, 
Harriet S. Shoemaker (one of the defendants below 
and appellants on this appeal), and, as his only child 
and descendant, a son, the said Abner C. P. Shoemaker. 
By his last will, he disposed of the bulk of his estate 
as follows, namely: By leaving one-fourtli thereof, 
absolutely, to his widow, Harriet S. Shoemaker, an¬ 
other one-fourth thereof in trust for her benefit for 
life, with vested remainder to his son, Abner C. P. 
Shoemaker, and the remaining one-half, absolutely, to 
that son. He also attempted to will to Abner C. P. 
Shoemaker his office as trustee under the will of Pierce 
Shoemaker. (R. pp. 16-18.) 

Thereafter, Abner C. P. Shoemaker, the son of 
Louis P. Shoemaker (under whom Louis Glover Gard¬ 


ner, the infant appellant claims) both in his individual 
capacity and also as executor under the will of Louis 
P. Shoemaker, filed a suit in equity in this Court, No. 


35,039, against Clara A. Newman, Abigail C. Newman, 


Francis D. Shoemaker and Harriet S. Shoemaker. 


Later by his amended bill of complaint filed against 
the same parties in that cause on April 5,1918, seeking 
a partition by sale of the unsold lands devised in trust 
by Pierce Shoemaker and the appointment of a trustee 
to make such sale or sales, he averred, in paragraph 2 
(R. p. 88), as follows: “The defendants are all citi- 
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zens of the United States, residents of the District of 
Columbia, and are sued as tenants in common with the 
plaintiff of the hereinafter described property as here¬ 
inafter set forth, excepting the defendant, Harriet S. 
Shoemaker, who is sued as the widow and a devisee 
under the will of said Louis P. Shoemaker, deceased,’’ 
and in paragraph 5 (R. p. 89) as follows: ‘‘that the 
defendants, Clara A. Newman, Abigail C. Newman and 
Francis D. Shoemaker, under the provisions of the will 
of the said Pierce Shoemaker, are each entitled to an 
undivided one-fourth interest as tenants in common 
with plaintff of the hereinafter described real estate, 
the share owned by the plaintiff being subject, how¬ 
ever, to whatever rights in reference to the proceeds 
thereof exist in the defendant, Harriet S. Shoemaker, 
by reason of the terms of the will of the said Louis P. 
Shoemaker.” And it appears that this amended bill 
of complaint is signed by Messrs. Wilton J. Lambert 
and Rudolph H. Yeatman, who now appear as attor¬ 
neys below, and on this appeal, for the defendants— 
appellees, Clara A. Newman and Abigail C. Newman. 
(R. p. 90.) 

On the 17th day of September, 1918, in that cause, 
the Court appointed Abner C. P. Shoemaker, Enos S. 
Newman and Edwin A. Mooers, as trustees, to continue 
the administration of the trust. 

Subsequently, on April 28, 1920, Abner C. P. Shoe¬ 
maker died, leaving the said Enos S. Newman and 
Edwin A. Mooers as the surviving trustees under the 
aforesaid order of appointment, and they have since 
continued to act as such. 

Abner C. P. Shoemaker, by his will, left the bulk of 
his estate in trust, with Edgar D. Turner, as trustee, 
for the benefit of his adopted son and sole heir-at-law 


and next-of-kin, Louis Glover Gardner. (R.lpp. 18- 
21.) The said Edgar D. Turner and Louis Glover 
Gardner were both defendants below and are: parties 
appellant on this appeal. ! 

Following the death of Abner C. P. Shoemaker, who 
was trustee under the will of his father, Louis P. Shoe¬ 
maker, of the one-fourtli interest which, by that will, 
was directed to be held in trust for the widow, Harriet 
S. Shoemaker, for her lifetime, this Court, on January 
18,1924, in Equity Cause No. 41,658, appointed Walter 
B. Guy and Edgar D. Turner as trustees of that one- 
fourth, and they also were parties defendant below 
and are parties appellant on this appeal. (R. p. 60.) 

Subsequently, in Equity Cause No. 35,039, Enos S. 
Newman and Edwin A. Mooers, as the surviving trus¬ 
tees substituted under the will of Pierce Shoemaker, 
filed a petition and report, setting forth a sale made by 
them of one of the parcels of Pierce Shoemaker’s 
lands, setting forth also the uncertainty as to the con¬ 
struction of the trust created under the will of Pierce 
Shoemaker, arising through the death of Louis P. 
Shoemaker and his only son and descendant, Abner C. 
P. Shoemaker, and praying authority to institute a 
separate equity suit for the purpose of securing a con¬ 
struction of the trust provisions of that will. (R. pp. 
93-98.) In pursuance of that petition, a decree was 
entered in that cause on July 19, 1920, approving the 
sale therein reported, and authorizing the petitioners 
to institute a suit for construction of the Pierce Shoe¬ 
maker will (R. pp. 98-99), pursuant to which decree 
the present suit was instituted. j 

There was thus presented the question as to the dis¬ 
position to be made under the will of Pierce Shoemaker 
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of one-fourth of the proceeds of all sales of the de¬ 
cedent’s real estate made subsequently to the death of 
his grandson, Abner C. P. Shoemaker. The rights and 
estate of Louis P. Shoemaker, a deceased son of Pierce 
Shoemaker, are represented directly by his widow, the 
appellant, Harriet S. Shoemaker, as Administratrix 
d. b. n. c. t. a. of his estate, the beneficial interests un¬ 
der that will being represented by Harriet S. Shoe¬ 
maker in her individual capacity and by Edgar D. 
Turner, as the trustee under the will of Abner C. P. 
Shoemaker, as also by Louis Glover Gardner, infant, 
the adopted son of Abner C. P. Shoemaker and the 
beneficiary of the trust created by his will, represented 
by his guardian ad litem. The individual rights of 
Abner C. P. Shoemaker are also represented by the 
said Edgar D. Turner, as trustee under his will, while 
the remaining beneficial rights under the will of Pierce 
Shoemaker are represented by his three surviving 
children, Francis D. Shoemaker, Abigail C. Newman 
and Clara A. Newman. 

Two primary or fundamental questions were there¬ 
fore presented to the Court below: 

1. Whether a devise of lands to trustees under an 
active trust which went into effect in 1891 and still 
continues, for the benefit of decedent’s children as ten¬ 
ants in common, with an attempted limitation over on 
the death of a child or children, to its or their issue, 
upon an indefinite failure of issue, is good in whole or 
in part under the Rule against Perpetuities. 

2. Whether a decree of court denying partition at a 
time when said children were alive is res judicata on 
the question of the validity of the trust in its entirety, 
or only as to the validity of the prior vested absolute 
equitable estate in the children of the testator. 
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Appellants claimed that the gift of the prior abso¬ 
lute equitable estate is good and that the limitation 
over on an indefinite failure of issue is void. Also 
that the decree of Court denying partition in kind dur¬ 
ing the lifetime of the said children is not res judicata 
as to the validity of the limitation over, because par¬ 
tition in kind could properly be denied during the con¬ 
tinuance of the active trust as to the vested estate; 
and that, if the decree had attempted to adjudicate the 
validity of the limitation over at that time, it would 
have been premature and ineffective. 

Appellees, Abigail C. Newman and Clara! A. New¬ 
man, contended that the limitations of the trust were 
good in their entirety, and also that even though the 
attempted limitation over violates the Rule against 
Perpetuities, the decree of Court denying partition in 
kind during the existence of the estate created by the 
first and valid limitation, is res judicata of the validity 
of the attempted limitation over. 

The Court below in this case, by its memorandum 
and decree (R. pp. 49-52), followed these appellees’ 
contention, and from that decree this appeal is taken. 

ASSIGNMENT OF ERRORS j 

The appellants have assigned as reversible error 
that the Court erred in the following respects and par¬ 
ticulars (R. pp. 54-57): 

1. In concluding and holding that the true intent and 
meaning of the will of Pierce Shoemaker required that 
all lands of the said Pierce Shoemaker devised shall be 
sold and the net proceeds derived from such sales dis¬ 
tributed among the beneficiaries of the said will 
equally, share and share alike, namely: Francis D. 
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Shoemaker, Clara A. Newman and Abigail C. Newman, 
or such of them as shall be then alive, with substitu¬ 
tion in the place and stead of such, if any, as may be 
then deceased, of their issue, if any, then living. 

2. In concluding and holding that in the event of the 
death of the said Francis D. Shoemaker, Clara A. New¬ 
man and Abigail C. Newman, or any one or more of 
them without issue who shall be living at the time of 
future sales, such future distribution of said net pro¬ 
ceeds of sales shall be made as if such decedent having 
no issue surviving at the time of such sale or sales had 
never been a beneficiary under the said will. 

3. In concluding and holding that an adopted child 
or children of any child or of any descendent of the 
said Pierce Shoemaker is not entitled to share or par¬ 
ticipate in any distribution of the proceeds of any such 
sale. 

4. In concluding and holding that the net trust funds 
remaining in the hands of the plaintiffs after making 
certain deductions therefrom, shall be forthwith dis¬ 
bursed and distributed in accordance with the direc¬ 
tions contained in paragraph numbered “3” of the 
decree. 

5. In failing and refusing to hold that the children 
1 of the testator, at his death, took a vested, equitable, 

absolute interest in the entire residuary estate of 
Pierce Shoemaker, subject only to an attempted but 
invalid executory devise or bequest over, in case of the 
death of a child, to its issue living at the time of dis¬ 
tribution. 

6. In failing and refusing to hold that the word “is¬ 
sue’ ’ as used in the will of Pierce Shoemaker, meant 
any lineal descendant of the children of the testator 
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and not 4 ‘issue” living upon the death of a child of 
said Pierce Shoemaker. 

7. In failing and refusing to hold that the attempted 

executory devise or bequest over upon the death of the 
children of the testator before distribution is void as 
coming within the prohibition of the Rule against Per¬ 
petuities as it existed at common law, since said exec¬ 
utory devise bv possibility mav not vest within the 
period prescribed by the rule. I 

8. In failing and refusing to hold that the common 
law rule against perpetuities is applicable to the cause 
at bar. 

9. In failing and refusing to hold that the executory 
devises or bequests over in the will of the testator are 
struck down by the operation of the Rule against Per¬ 
petuities, and that testator’s children took an absolute, 
unconditional, equitable interest in testator’s property 
under the residuary clause. 

10. In failing and refusing to hold that under the 
doctrine of equitable conversion the testator’s children 
took their interest under the will of the testator as 
personalty, thereby cutting out the dower interest of 
their respective wives. 

11. In failing and refusing to hold that the children 

of Pierce Shoemaker took under his will as tenants in 
common. j 

12. In failing and refusing to hold that Louis Glover 
Gardner took under the will of Abner C. P. Shoemaker 
as a designated beneficiary and not under the will of 
Pierce Shoemaker as “issue.” 

13. In refusing to permit Edgar D. Turner, a wit¬ 
ness called on behalf of the defendant, to testify if he 
knew whether or not pressure was brought upon Louis 
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P. Shoemaker from time to time to dispose of various 
parts of this property by his sisters. 

14. In refusing to permit Edgar D. Turner, a wit¬ 
ness for the defendant, to testify whether or not it was 
the policy of Louis P. Shoemaker to dispose of the 
Pierce Shoemaker property, if necessary, at a sacri¬ 
fice, or to hold it for the prices which he felt it ulti¬ 
mately ought to bring. 

15. In refusing to permit counsel for the defendant, 
Edgar D. Turner, executor and trustee under the will 
of Abner C. P. Shoemaker, deceased, to offer in evi¬ 
dence the records in the Rock Creek Park condemna¬ 
tion proceedings, as showing the views of Louis P. 
Shoemaker about values, and the actual efforts which 
he made in taking two appeals in that proceeding, the 
final one to the Supreme Court of the United States, 
which resulted in his obtaining an allowance for the 
Pierce Shoemaker ground which was approximately 
$100,000.00 more than was awarded in the first con¬ 
demnation proceeding. 

16. In holding that the determination of this Court 
in the case of Louis P. Shoemaker, et al. vs. Francis 
D. Shoemaker, et al., was res adjudicata of the ques¬ 
tions here involved as to the construction of the trust 
provisions of the wdll of Pierce Shoemaker, deceased. 

The various errors assigned may, for convenience, 
well be considered under the two principal questions 
here involved, and before referred to in the conclusion 
of the statement of facts. 
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OUTLINE OF ARGUMENT 

FIRST: The attempted limitation over to the sur¬ 
viving issue of any deceased child of the testator, upon 
an indefinite failure of issue, is totally void because in 
violation of the Common Law Rule against Per¬ 
petuities (the testator died in 1891, prior to the adop¬ 
tion of the Code); and, accordingly, the prior limita¬ 
tion to the testator’s children, in equal shares, which is 
valid, gave to each of them an absolute, vested and 
indefeasible estate in the proceeds of sales of the real 
estate whenever made. The reasons for this conclu¬ 
sion are as follows: 

(a) The provisions of the trust under the will of 
Pierce Shoemaker impose no time limit whatever upon 
the trustees, the survivor of them, or their successors 
in trust, in making sale of any of the lands of the 
testator, but place in the trustees a legal, fee simple 
estate with full discretion as to time of sale. 

(b) The discretion given the trustees as to the time 
of selling and distributing the proceeds is clearly for 
the benefit of the property or estate and not for the 
protection of any of the beneficiaries against their 
youth, improvidence or the like. 

(c) The will provides for the creation, upon the 
testator’s death, of a vested equitable estate, in equal 
shares, in each of the testator’s children, and then a 
limitation over by w T hich, on the death of a child, its 
interest is attempted to be divested in favor of its is¬ 
sue, with further divestiture of the interest of such 
issue in favor of the issue, if any, surviving at the 
respective times of distribution, and failing such issue, 
then to the surviving issue of the testator, sb that the 
divested equitable interest of a deceased child would 
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not finally vest until the date of an actual distribution 
of the proceeds of sale, however remote. 

(d) The word ‘ 4 issue” as used in the will of Pierce 
Shoemaker means any lineal descendant of the chil¬ 
dren of the testator, and not 44 issue’’ living upon the 
death of a child of Pierce Shoemaker. 

(e) The equitable estate given the children of the 
testator is clearly separable from the attempted limi¬ 
tation over in favor of the issue of a deceased child, 
for the children of the testator were evidently the ob¬ 
jects of his first and principal concern. 

(f) The attempted limitation over to the issue of 
a deceased child, upon an indefinite failure of issue, is 
invalid, as violative of the Common Law Rule against 
Perpetuities, and so the equitable estate given to the 
children 1 of the testator vested upon the testator’s 
death and is valid, absolute and indefeasible. 

(g) The attempted limitation, though invalid, shows 
the intent of the testator that his children, who were 
to take in equal shares, should take as tenants in com¬ 
mon, and not as joint tenants. 

(h) The equitable interest of each child being 
vested, absolute and indefeasible, is assignable and 
subject to disposition by last will and testament. Ac¬ 
cordingly the interest of Louis P. Shoemaker passed 
under his will. As there was an equitable conversion 
of the real estate of Pierce Shoemaker, under the di- 

i 

rections for sale contained in his will, the interest to 
be received by the Administratrix, d. b. n., c. t. a., of 
the estate of Louis P. Shoemaker, comes to her as per¬ 
sonal property, for disposition as directed by his will. 

SECOND: The decree of this Court in Equity Cause 
No. 21922, denying partition in kind, which was en- 
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tered when all of the children of Pierce Shoemaker 
were alive, is not res judicata on the question of the 
validity of the trust in its entirety, but only as to the 
validity of the prior vested, absolute, equitable estate 
in the children of the testator. Since, at that time, by 
possibility, all of the real estate might be sold and the 
proceeds distributed before the death of any child of 
the testator, it would have been premature and in¬ 
effectual for the court to pass upon the validity of the 
attempted limitation over to the issue of a deceased 
child, for the two estates are clearly separable and the 
question might never have actually arisen. 

ARGUMENT 

Tlie pertinent portions of the trust provisions of the 
will of Pierce Shoemaker are as follows: 

“I give, devise and bequeath all the rest, 
residue, reversion and remainder of my estate, 
real and personal * * * unto my sons, Louis 

P. Shoemaker and Francis D. Shoemaker, my 
executors hereinafter appointed, and to the sur¬ 
vivor of them, their and his heirs, executors, ad¬ 
ministrators and assigns, forever, in trust for the 
execution of this will, to convert the same into 
cash, and to distribute, divide and manage as 
hereinafter prescribed, and to that end and for 
that purpose, I hereby authorize and empower my 
said executors and the survivor of them, at their 
and his discretion as to time, to sell and dispose 
of all or of any part of the aforesaid residue of my 
estate real and personal, at public or private sale 
or sales for such price or prices and upon such 
terms and conditions as to them or the survivor of 
them, may seem best, and * * * to distribute 

and divide the proceeds thereof, * * * eanally, 
share and share alike, between my four children, 
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Louis P. Shoemaker, Francis D. Shoemaker, Clara 
A. Newman, formerly Clara A . Shoemaker, and 
Abigail C, Newman, formerly Abigail C. Shoe¬ 
maker, and between the survivors of them; and if 
any one or more of my said children should have 
departed this life leaving lawful issue, him, her or 
them surviving at the time of making any such dis¬ 
tribution or division of the proceeds of a sale or 
sales of any part of my said estate then and in that 
event 1 direct that said proceeds, * * * be dis¬ 
tributed and divided equally between my surviving 
children and the issue then living of my child or 
.children who may then be dead, the issue of such 
deceased child to take per stirpes and not per 
capita only the share or respective shares which 
the parent or respective parents if living would 
have taken, and pending such sales as may be 
made as aforesaid from time to time, I hereby fur¬ 
ther authorize and direct my said executors and 
the survivor of them, to manage, control, rent and 
lease my real estate and generally to do any acts 
which I might myself do with a view to protect the 
property and to realize upon it, and to divide up 
the rents and revenues which may be collected by 
them out of said property * * * among and 

between my said children, share and share alike, 
according to the manner of divisions hereinbefore 
prescribed in respect of sales.” (R. pp. 14-15.) 
(Italics ours.) 

Pierce Shoemaker was survived by his four children, 
those specifically named in his will. Three of these 
are still living; but, prior to the filing of the bill of 
complaint in this cause, one of them, Louis P. Shoe¬ 
maker, died, survived by his son and sole descendant, 
Abner C. P. Shoemaker, who thereafter also died prior 
to the institution of this suit. 

There is thus involved the question of the validity 
of the attempted limitation over to the surviving 
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issue of any deceased child of the testator, upon an 
indefinite failure of issue, in the light of the Rule 
against Perpetuities. As the testator died in 1891, 
and prior to the adoption of the Code of Laws for the 
District of Columbia, the Rule against Perpetuities 
here applicable is the Common Law Rule. 

The Rule against Perpetuities was in process of 
development by the English courts as early as 1595. 
It therefore became a part of the common law, and, 
having been in force at the time of the Revolution 
in this country, it became a part of our common law. 

Prior to the adoption of our Code (March 3, 1901), 
our Statute against Perpetuities was the old law of 
Maryland, reading as follows: 

4 4 No will, testament or codicil shall be effectual 
to create any interest or perpetuity, or make any 
limitation, or appoint any uses, not now permit¬ 
ted by the Constitution or laws of the State.” 
Abert’s Comp. Stats., D. C., p. 557. 

The Rule is as follows: j 

“Every contingent executory limitation, 
whether springing or shifting, whether of real or 
personal property, is void if it be not so limited 
that it must necessarily vest, if at all, within life 
or lives in being, ten months and twenty-one years 
thereafter, including the ten months in the esti¬ 
mate only where gestation is actually an element. 

4 4 The question (i. e. application of the Rule) is 
not determined by looking back on events which 
have occurred, and seeing whether the estate has 
extended beyond the prescribed limit; but by look¬ 
ing forward at the time the limitation is made, and 
seeing whether, according to its terms, there is a 
possibility that it may so extend.” 

i 

Bryan J. in Thomas v. Gregg, 76 Md. 169, at 175. 
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We shall, therefore, proceed to discuss the question 

i 

of the validity of the attempted limitation over in case 
of the death of a child of the testator, considering that 
question first from the standpoint of the phraseology 
of the trust provisions themselves, and secondly in the 
light of the previous litigation in which these provi¬ 
sions were involved. 

First: The attempted limitation over to the sur¬ 
viving issue of any deceased child of the testator, upon 
an indefinite failure of issue, is totally void because in 
violation of the common law rule against perpetuities 
(the testator died in 1891, prior to the adoption of the 
code); and, accordingly, the prior limitation to the 
testator's children, in equal shares, which is valid, 
gave to each of them an absolute, vested and inde¬ 
feasible estate in the proceeds of sales of the real 
estate whenever made. 

Our reasons for this conclusion will next be dis¬ 
cussed in order. 

(a) The Provisions of the Trust Under the Will 
of Pierce Shoemaker Impose no Time Limit What¬ 
ever Upon the Trustees, the Survivor of them, or 
Their Successors in Trust, in Making Sale of Any of 
the Lands of the Testator, but Place in the Trus¬ 
tees a Legal, Fee Simple Estate With Full Discrb- 
tion as to Time of Sale. 

It is to be noted first that the testator did not in¬ 
tend to limit the time of the making of the various 
sales of his real estate to the lives of the two trustees 
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or that of the survivor of them, for he expressly de¬ 
vises his estate “unto my sons, Louis P. Shoemaker 
and Francis D. Shoemaker, my executors hereinafter 
appointed, and to the survivor of them, their and his 
heirs , executors, administrators and assigns , forever , 
in trust,” etc. (Italics ours). Since both of these 
trustee-children might have deceased previous to com¬ 
plete distribution, the act of the testator in providing 
for their issue to take under this trust, is only con¬ 
sistent with an intention on his part to have it con¬ 
tinue beyond the demise of the original trustees. 

It is further to be noted that there is nowhere in the 
will any limit whatever upon the time within which 
any sale and distribution of proceeds is to be made, 
but the executors and the survivor are to sell “at 
their and his discretion as to time,” and “to manage, 
control, rent and lease my real estate and generally to 
do any acts which I might myself do with d view to 
protect the property and to realize upon it.” (Italics 
ours). 

This trust has now been in process of administra¬ 
tion for more than 39 years, as the testator died May 
20, 1891, and real estate of his at this time worth ap¬ 
proximately $120,000.00 still remains unsold. If trust 
provisions attempt to defer the final vesting of an 
equitable limitation over beyond a gross I term of 
twenty-one years without a life or lives in being in¬ 
cluded in the measurement of the period, such a limita¬ 
tion over is invalid; and it is to be noted in this case 
no life or lives are made the measure of the final vest¬ 
ing of the limitation over with which we! are con¬ 
cerned. The appellees, Enos S. Newman ahd Edwin 
A. Mooers, as the surviving trustees substituted by 
decree of Court are continuing to administer the trust 
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and disposing from time to time of parcels of real 
estate, without question as to their power and author¬ 
ity, as substituted trustees, or successors in trust to 
the original trustees, to make valid conveyance and 
give good title to the parcel sold. 

(b) The Discretion Given the Trustees as to the 
Time of i Selling and Distributing the Proceeds is 
Clearly for the Benefit of the Property or Estate 

AND NOT FOR THE PROTECTION OF ANY OF THE BeNEFICI- 

aries Against Their Youth, Improvidence or the 
like. 

In other words, the testator, by the trust provisions, 
showed clearly that his first concern was for his chil¬ 
dren, and that he did not deem it necessary to direct 
any postponement of a sale and distribution of the pro¬ 
ceeds until the children arrived at a certain age, nor to 
have the property retained in trust until the issue of a 
child attained any particular age. He was clearly 
willing that his children should receive the entire trust 
estate, to the exclusion of their issue, if the trustees, 
or their successors in trust deemed it advisable to sell 
the real estate and distribute the proceeds while the 
four children were living. 

Aside from giving the property to the children, if 
they were living, the real concern of the testator was 
to provide so that the trustees who were administer¬ 
ing the trust might be in a position to use their best 
judgment as to the time of selling, with a primary re¬ 
gard to the conservation and protection of the estate 
and the realization of the best possible prices therefor 
in case of a sale, regardless of whether any sale should 
be made before or after the death of one or all of the 
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children, or within a life or lives in being at the death 
of the testator and twenty-one years thereafter. 

This is fully apparent from a consideration of the 
provisions of the trust, wdiich authorizes and em¬ 
powers the executors and the survivor of them, 4 *at 
their and his discretion as to time to sell and dispose 
of all or any part of the aforesaid residue of my estate 
real and personal,’’ etc.; and the further provisions 
by which the trustees were given authority “to man¬ 
age, control, rent and lease my real estate and gen¬ 
erally to do any acts which I might myself do with a 
view to protect the property and to realize upon it.” 

In short, the wishes and needs of the beneficiaries, 
their youth, age, or improvidence, play no part what¬ 
ever in the provisions of the trust, by which the trus¬ 
tees are permitted to postpone the selling of all or any 
part of the property as long as they may deem it ad¬ 
visable for the protection of the estate and the best 
method of realizing an adequate price when it should 
be sold. 

(c) The Will Provides for the Creation, Upon 
the Testator’s Death, of a Vested Equitable Estate, 
in Equal Shares, in Each of the Testator’s Chil¬ 
dren, and then a Limitation Over by Which, on the 
Death of a Child, its Interest is Attempted to be 
Divested in Favor of its Issue, With I further 
Divestiture of the Interest of Such Issue in Favor 
of the Issue, if any, Surviving at the Respective 
Times of Distribution, and Failing Such Issue, Then 
to the Surviving Issue of the Testator, so that the 
Divested Equitable Interest of a Deceased Child 
Would not Finally Vest Until the Date of an 
Actual Distribution of the Proceeds of Sale, How¬ 
ever Remote. 
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The provisions of the will thus referred to are that 
the trustees, upon making a sale from time to time 
shall ‘ ‘ distribute and divide the proceeds thereof, * * # 
equally, share and share alike, between my four chil¬ 
dren, Louis P. Shoemaker, Francis D. Shoemaker, Clara 
A. New mam, formerly Clara A. Shoemaker, and Abi¬ 
gail C. Newman, formerly Abigail C. Shoemaker, and 
between the survivors of them; and if any one or more 
of my said children should have departed this life leav¬ 
ing lawful issue, him, her or them surviving at the time 
of making any such distribution or division of the pro¬ 
ceeds of a sale or sales of any part of my said estate, 
then and in that event I direct that said proceeds. * * 
be distributed and divided equally between my surviv¬ 
ing children and the issue then living of my child or 
children who may then be dead, the issue of such de¬ 
ceased child to take per stirpes and not per capita only 
the share or respective shares which the parent or re¬ 
spective parentSf if living, ivould have taken,” etc. 

It is apparent that the first equitable estate given by 
these provisions is in equal shares to the testator’s 
four children, as tenants in common, with an attempted 
remainder over to the issue, if any, of a deceased child, 
“surviving at the time of making any such distribution 
or division of the proceeds of a sale or sales of any 
part of my said estate.” 

In other words, as the four children of the testator 
survived him, they took a vested equitable estate, in 
equal shares; but there follows an attempt to divest 
the share of a child who dies before distribution in 
favor of its surviving issue, without making the in¬ 
terest which thus vests in the surviving issue absolute, 
but instead subject to divestiture in favor of the in¬ 
definite issue of such issue living from time to time, 
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until the actual time of a distribution, when, for the 
first time, the equitable interest would vest finally 
and indefeasibly in the then living issue, if any, of such 
child, and with a divestiture, in case of a complete 
failure of such issue before a distribution, of the in¬ 
terest originally vested in the child, in favor of the 
then surviving issue of the testator. This final vest¬ 
ing of the equitable interest, and the attempted limi¬ 
tation over, is postponed until the time of an actual 
distribution of the proceeds of a sale, however remote 
that time may be and even though long beyond the 
period of any lives in being at the death of the testator 

and twenty-one vears thereafter. 

* * 

(d) The Word “Issue” as Used in the Will of 
Pierce Shoemaker Means any Lineal Descendant of 
the Children of the Testator, and not “Issue” Liv- 

7 i 

ING UPON THE DEATH OF A CHILD OF PlERCE SHOEMAKER. 

The words, “dying without issue,” whether con¬ 
tained in a will or deed, unless qualified in the instru¬ 
ment in which they are used, have always been held to 
mean indefinite failure of issue. i 

In Allen v. Reed, 57 App. D. C. 79, the court in an¬ 
swering the question whether the word “issue” was 
intended to refer only to children of the object of the 
benefit, held, in the absence of other qualifying indica¬ 
tions, that: 

“The words, ‘issue’ or ‘lawful issue,’ when used 
in a will, are prima facie to be interpreted in their 
ordinary sense as embracing all future descen¬ 
dants, and are to be construed as words of limita¬ 
tion of the inheritance equivalent to the technical 
expression ‘heirs of the body.’ 
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‘‘ In its legal sense, as used in statutes, wills, 
deeds, and other instruments, ‘issue’ means de¬ 
scendants; lineal descendants; offspring. ‘Issue’ 
as referring to descendants, is not wholly tech¬ 
nical, but has a natural signification and common 
use. The term is to be construed naturally and to 
be taken in its ordinary, proper, and common ac¬ 
ceptation, unless it clearly appears that it is used 
in a different sense. ’’ 

(e) The Equitable Estate Given the Children 
of the Testator is Clearly Separable from the At¬ 
tempted Limitation Over in Favor of the Issue of a 
Deceased Child, for the Children of the Testator 
were Evidently the Objects of His First and Prin¬ 
cipal Concern. 

The children of the testator w^ere the natural objects 
of his bounty and the postponement of possession was 
only because the testator was of the opinion the un¬ 
developed land could be sold to better advantage by 
an orderly sale by trustees rather than by four sepa¬ 
rate interests, two of them women. 

That the validity of the prior estate, winch was here 
given to the children, is not affected or rendered void 
by reason of illegal remoteness of the attempted limi¬ 
tations over, w’as explicitly held by the Supreme Court 
of the United States in the case of Landram v. Jordan, 
203 U. S. 56, 51 L. Ed. 88, viiere that court, speaking 
through Mr. Justice Holmes, said: 

“It would be a strong thing to say that we 
gather from this will that if the trust, so far as it 
concerns the testator’s descendants, should fail be¬ 
cause they prefer to take the property by in¬ 
testacy free from the limitations of the will, there- 
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fore the one gift outside his family should be de¬ 
feated also. The trust is not a metaphysical entity 
or a Prince Rupert’s drop which flies to pieces if 
broken in any part. It is a provision to benefit 
descendants and a niece. There is no general 
principle by ivhich the benefits must stand or faM 
together.” (Italics ours). 

In Hazen v. The American Security and Trust Com¬ 
pany , 49 App. D. C. 297, 265 Fed. 447, the Court was 
asked to construe a will in which the testator left 
property in trust for his wife and on her death to an 
adopted daughter for life, then to the children of the 
adopted daughter living on her death for life, and 
then to their heirs. The Court held there was a valid 
gift to the children of the adopted daughter which 
would not fail by reason of the fact that the gifts over 
might be void because of the Rule against Perpetuities. 
In the opinion, the Court states the general rule as 
follows: ! 


4 4 There is no reason to assume that the testator 
intended his provision for these special objects 
of his solicitude to be dependent upon the remote 
interests thereafter devised. The language used 
indicates exactly the opposite and as the Supreme 
Court (in Landram v. Jordan, supra) has declared 
that to be the test, we see no occasion to prolong 
this discussion.” 

The general rule above stated has been applied in 
various cases where a fee was devised subject to im¬ 
proper gifts over by reason of the Rule. These cases 
will be further discused under the next sub-heading in 
this brief. 
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(f) The Attempted Limitation Over to the Issue 
of a Deceased Child, Upon an Indefinite Failure of 
Issue, is Invalid, as Violative of the Common Law 
Rule against Perpetuities, and so the Equitable 
Estate Given to the Children of the Testator 
Vested upon the Testator's Death and is Valid, 
Absolute and Indefeasible. 

As heretofore discussed (p. 17), the Rule against 
Perpetuities here applicable is the Common Law Rule. 

In the light of that Rule, it at once becomes ap¬ 
parent that the attempted executory devises or be¬ 
quests over upon the death of Pierce Shoemaker’s 
children before distribution offend against the Rule. 
The “issue” designated in the will are not, upon the 
creation of the limitation, necessarily ready to take 
within a life or lives in being and tvrenty-one years 
thereafter. The will attempts to vest the estate in 
any lineal descendants of the testator no matter how 
remote if they answer to the condition of being alive 
at the time of distribution. It is conceivable, and en¬ 
tirely possible under the terms of this clause, that 
a conversion will not be made until all testator’s chil¬ 
dren and grandchildren shall have deceased. 

The will attempts to make the executory devises 
ultimately vest in the issue living at the time of a con¬ 
tingency (i. e. sale and distribution). There is no limi¬ 
tation upon the time in which that contingency must 
take place, and consequently no limitation upon wiiat 
degree of remoteness to the testator the “issue” will 
be who come within the terms of the devise.* The 
eligible “issue” need not necessarily be in existence 
within a life or lives in being and tw-enty-one years 
thereafter, from the creation of the limitation. The 



rule, therefore, strikes down these executory devises, 
and renders them void. j. 

McArthur v. Scott , 113 U. S. 340, 28 L. Ed. 1015, 
is entirely distinguishable from the case at bar. In 
that case land was devised to trustees to distribute the 
income thereof until the testator’s grandchildren 
should reach the age of twenty-one. Upon the youngest 
grandchild reaching twenty-one, and on the death of 
testator’s last child, the fee was to go to the grand¬ 
children, or their issue, per stirpes . The court held 
each grandchild took a vested remainder in fee, and 
the great grandchildren a similar estate in fee, by way 
of executory devise, upon the death of their parent, be¬ 
fore the youngest grandchild reached twenty-one years 
of age. j 

Holding the Rule was not offended, the Court said: 

i 

4 4 In the case at bar, as the youngest grandchild 
must be in being in the lifetime of his parent, and 
that parent was born in the testator’s lifetime, 
the devise to the grandchildren, and even the de¬ 
vise over, upon the arrival of the youngest grand¬ 
child at twenty-one years of age, to the children 
of any grandchild deceased before that time, must 
necessarily take effect, as to every devisee, within 
a life or lives in being and twenty-one years after 
wards, and therefore do not violate the rule of the 
common law. ’ ’ 

i 

While in the McArthur case the grandchildren took 
the fee subject to divestation by executory devise on 
their death prior to the youngest grandchild coming of 
age, yet the most remote executory devise must of 
necessity have vested within the limits of the rule. As 
has been shown above, this is not the case with the 
executory devises in the present case. 
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Robert v. Coming, 89 N. Y. 225, an apparent 
analogy, which was relied upon by counsel for 
the Newmans and by the Court below, may, 
however, be conclusively differentiated. The will 
devised real estate to trustee-executors to sell 
in their discretion as to time, and to divide proceeds 
among children if living at time of distribution, or, if 
dead, to their issue, per stirpes. The Court held the 
devise good against perpetuities, holding that the chil¬ 
dren took an immediate vested interest, subject to be¬ 
ing divested by death prior to distribution, and their 
issue took a contingent remander vesting on the death 
of their parents. The devise in the Corning case reads 
as follows: 

“And if my son Howell W. Robert be living at 
the time of such distribution to pay over to him 
twelve of the said equal parts, but in case of his 
death prior to such distribution, upon such dis¬ 
tribution to pay over the said twelve parts to his 
lawful issue in equal portions, share and share 
alike.” 

The words of the Court in construing this clause are 
as follows: 

“The limitation over to the issue of any child 
dying before the distribution, vras the limitation 
of a future contingent estate to such issue, but the 
ultimate vesting of the several legacies given pri¬ 
marily to the sons and daughter, could in no event 
be postponed longer than the life of the parent. 
On the death of any son or daughter before distri¬ 
bution, leaving issue, the share of the one so dying 
would immediately vest in such issue, and if there 
was no such issue, it would go to his or her next 
of kin . 9 9 
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The distinction from the case at bar is obvious: In 
Robert v. Corning, supra, the testator provided for an 
ultimate vesting in the issue of his son living at the 
time of the parent’s death. While the parent would 
not take if he predeceased distribution, his issue who 
would take became fixed at the time of his death, so 
that the estate vested ultimately and finally upon the 
conclusion of a life in being. The death of the parent 
(testator’s son) determined the beneficiaries, no mat¬ 
ter how much later the distribution took place. In the 
instant case the testator has made the date of distri¬ 
bution determine who shall take. In the Corning case 
the event on which final vesting takes place must of 
necessity take place within the period of the Rule; the 
vesting contingency in the case now before the Court 
is not under the same compulsion of logical necessity. 
The only other application of the case of Robert v. 
Corning to this case would be to hold that Abner C. P. 
Shoemaker took a vested equitable estate on Louis P. 
Shoemaker’s death, not subject to divestiture; 

It cannot be successfully argued that because the 
trustees took a present vested absolute estate which 
under the will could be conveyed at any time, the Rule 
against Perpetuities is not violated for the Rule also 
requires the vesting of the equitable estate. Sheppard 
v. Fisher, 206 Mo. 208, 103 S. W. 989. 

If property is given to trustees to hold pn trusts 
which may not vest within the limits, the trusts are 
void, even if it is maintained that the trustees have 
full power to change investments and therefore to 
sell at any time all of the property so held in trust. 
Wheeler v. Fellows, 52 Conn. 238. 
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As heretofore shown, under sub-heading (e), how¬ 
ever, the invalidity of the attempted remainder over 
does not invalidate in any way the prior equitable 
estate given to the children of the testator, for the two 
estates are separable. Instead the effect of the in¬ 
validity of the attempted remainder over is to render 
the vested equitable estate of the testator’s children 
indefeasible and absolute. 

The children of Pierce Shoemaker took this abso¬ 
lute equitable interest, because, under the doctrine of 
equitable conversion, they took it as personal prop¬ 
erty, which requires no further words of limitation to 
make the equitable interest absolute. 

The law is nowhere more settled than in its policy 
of favoring the vesting of an estate as early as pos¬ 
sible, and for this purpose will impose a liberal con¬ 
struction upon the testamentary intention. 

Our own Court of Appeals lays down this rule in 
Wills v. Maddox, 45 D. C. App. 128, when it declares: 

“In determining this question we must have in 
mind the rule by which courts always are guided; 
namely, that estates ‘shall be held to vest at the 
earliest possible period unless there shall be a 
clear manifestation of the intention of the testator 
to the contrary’; Doe, lessee of Poor v. Considine, 
6 Wall. 458; 18 L. Ed. 869; McArthur v. Scott, 
113 U. S. 340, 378; 28 L. Ed. 1015,1027, 5 Sup. Ct. 
Rep. 524; Johnson v. Wash. Loan & Tr. Co., 33 
App. D. C. 242.” 

There are manifold authorities to the same effect. 
Especially is the rule favored where the gift over is 
postponed for the benefit or convenience of the estate, 
and not on account of the character, situation or cir¬ 
cumstances of the legatee, as heretofore discussed. 
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Marsh v. Wheeler, 2 Edwards Chancery 155 (1834), 
involved a residuary devise of real estate to be con¬ 
verted by the executors one year after the death of the 
testator and divided equally among named children. 
If a child died before the testator then his share was 
to go to his issue. The widow of a child dying after 
the death of the testator claimed as administratrix. 
The court, in holding the legacy to vest immediately 
on the death of the testator, declared itself as follows: 

: 

“The true rule with respect to the vesting of 
legacies payable out of real estate is this : Where 
the gift is immediate, but the payment postponed 
until the legatee, for instance, attains the age of 
twenty-one years or marries, then, it is contingent 
and will fail if the legatee dies before the time of 
payment arises; but where the payment is post¬ 
poned, in regard to the convenience of the person 
and the circumstances of the estate charged with 
the legacy—and not on account of the age, con¬ 
dition, or circumstances of the legatee—in such a 
case it will be vested and must be paid although 
the legatee should die before the time of pay¬ 
ment ; 1 Rober on Legacies, Chapt. XI;! Birdsall 
vs. Hewlett, 1 Paiges Ch. Rep. 33. The gift is of 
the proceeds of sale of real estate; and from the 
language of the will, I consider it as an immediate 
gift which took effect upon the death of the tes¬ 
tator. The time of payment was postponed for 
the convenience of the estate, in order that it 
might be sold at the time appointed by law for 
payment of legacies out of the personal estate.” 

i 

The administratrix of the deceased child was there¬ 
fore held entitled. 

Thomas v. Thomas , 247 Ill. 543, 93 N.E. 344, held 
that: 
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“Where the enjoyment of the estate or the 
period of distribution is postponed for the con¬ 
venience of the funds of the estate and not for 
reasons personal to devisees, the remainder is 
vested. Schofield v. Olcott, 120 Ill. 362; Carter 
v. Carter, 234 111. 507; Knight v. Pottgieser, 176 
Ill. 368.” 

In Pond v. Allan , 2 Atl. 302 (Rhode Island, 1885), 
the Court said: 

“But, however, that may be, the doctrine (i. e., 
deferred vesting) according to the modern state¬ 
ment applies only where the payment is post¬ 
poned for reasons personal to the legatee, as, for 
instance, where the legacy is to a minor to be paid 
when he reaches his majority, and does not apply 
where as in the case at bar, the postponement is 
for the benefit of some person other than the lega¬ 
tee, who is meanwhile entitled to the use of income 
of the estate which is charged, or where it is 
merely for the convenience of the estate in settle¬ 
ment. 2 Jarman on Wills (5th Am. Ed.; Rand 
and T) 450 and note, Evans v. Scott, 1 H. L. Cas. 
43 to 57; Birdsall v. Hewlett, 1 Paige 32; Harris 
v. Fly, 7 Paige 412.” 

Mettler v. Warner , 90 N.E .1099 (Illinois, 1910), de¬ 
clares the law to be as follows: 

“Where a remainder is vested and the post¬ 
ponement of the enjoyment is for the convenience 
and benefit of the estate and not for reasons per¬ 
sonal to the devisee, the remainder should be held 
to be vested.” 

In this case the executors were not to distribute the 
income until the expiration of fifteen years after the 
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probate of the will. The court, in applying the rule of 
law above stated to the facts therein, declared: 

‘ 4 There is an absence of any purpose to give any 
other person any interest in or benefit from the 
estate and the purpose in postponing distribution 
was to give his children the benefit of the increase 
in the value of the real estate during the time the 
trust was running. There is no circumstance con¬ 
nected with the beneficiaries personally,; such as 
minority or incompetency from other cayse, sug¬ 
gested for the postponement of the final distri¬ 
bution. Manifestly the testator believed that it 
would be to the advantage of the estate to allow it 
to remain as invested by him in valuable farm 
lands for a limited time rather than s have it 
divided or sold at the present time.” I 

I 

The court held accordingly that the interest of the 
devisee vested upon the death of the testator. 

The devises or legacies in the instant case are post¬ 
poned as to enjoyment purely for the benefit of the 
estate itself. The character or situation of the bene¬ 
ficiaries cannot be said to have actuated the testator 

! 

to delay a vesting. 

It is stated in Lewis on Perpetuities that ia gift of 
the fee simple or of the entire interest, subject to an 
executory limitation which is too remote, takes effect 
as though it had been originally limited absolutely, or 
free from the divesting gift. 

The Court, in Cody v. Staples, 1907, 80 Conn. 82, 
67 Atl. 1, said that it was generally true that an exec¬ 
utory devise or conditional limitation, after a par¬ 
ticular estate in fee, if void, is to be treated in deter¬ 
mining the rights of the parties in interest as if it 

i 

were not written; that it adds nothing and subtracts 
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nothing, and that the prior estate in fee, if given in 
absolute terms, is an indefeasible one. 

It was said, in Outland v. Bowen , 115 Ind. 150, 17 
N.E. 281, that the rule is that a conveyance in fee, 
which, by subsequent condition is subject to an exec¬ 
utory interest or limitation which is void by reason 
of remoteness or on account of its being impossible or 
repugnant, creates an estate in the first taker which 
becomes vested as a fee simple absolute. 

Comegys v. Jones , 65. Md. 317, 4 Atl. 567, held that a 
devise to one, and, “if he dies without issue,’’ then 
over, gives the first taker a fee, the devise over being 
void for remoteness. 

In Graham v. Whitridge, 99 Md. 248, 57 Atl. 609, the 
Court said: 

% 

“Where an interest or estate is given by deed 
or will, the limitation over on a specified contin¬ 
gency, such limitation, if it violates the rule 
against perpetuities is, for the purpose of deter¬ 
mining the effect on a prior disposition of the 
property, to be considered as stricken out, leav¬ 
ing the prior disposition to operate as if a limita¬ 
tion over had never been made.” 

Assuming that the rule is subject to the exceptions 
that if striking down a part of the provisions and 
leaving the remainder will work an unjust distribution 
of the estate the whole must fall or that if the valid 
part is an essential part of the general scheme of the 
instrument no separation be made, the present case 
does not fall within the exception. 

In a note to 28 A. L. R. 375 , at gage 390 f immediately 
following the caption “Cases holding prior and ulte¬ 
rior estates inseparable,” it is stated: 
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“Some cases which have held prior and ulterior 
estates to be inseparable on the particular facts 
are doubtless opposed to the weight of authority, 
although there is obviously room for considerable 
difference of opinion in the application of jthe gen¬ 
eral rules alreadv considered. Some of these cases 
which have held the provisions to be inseparable 
are among the earlier ones, and it may be stated 
generally that the trend of the more recent au¬ 
thorities seems to favor the separation of the 
valid and invalid parts, thus tending to reduce, 
rather than extend the qualifications considered 

under III, supra.’’ ' 

! 

See also Wash. Loan & Trust Co., v. Hammond, 51 
App. D. C. 260. 

(g) The Attempted Limitation, Though Invalid, 
Shows the Intent of the Testator that His Chil¬ 
dren, Who were to take in Equal Shares, Should 
take as Tenants in Common, and not as Joint 
Tenants. 

This point involves the consideration of the estate 
the children of Pierce Shoemaker took upon his death 
as between themselves. A reading of the will leaves 
no doubt upon this proposition, for throughout the will 
is shown an intention that the estate should not be 
joint but that the representatives of a deceased child 
should take the parent’s share. 

While it is true some of the expressions showing this 
intention create a perpetuity which cannot be effect¬ 
uated and to that extent must be disregarded, yet it 
cannot be maintained that these vrords are without 
effect as showing the intention of the testator that the 
estate taken by his children should be held as tenants 
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in common. Therefore, considering the gifts over only 
for the purpose of arriving at the intention of the 
testator in regard to the character of ownership to be 
taken by his children as between themselves, it can be 
seen that the primary requisites of a joint tenancy are 
lacking, for if a child died before distribution then the 
title of his issue would become vested at a time sub¬ 
sequent to the time of the vesting of the title of the 
surviving children and the unity of time would there¬ 
fore be lacking; and this despite the use of the words, 
“and between the survivors of them.” That the chil¬ 
dren of Pierce Shoemaker took as tenants in common 
and not as joint tenants was clearly recognized by the 
Court in paragraphs 1 and 6 of the decree of October 
30, 1901, in Equity Cause No. 21922 (R., pp. 85, 87), 
by the expression “equally, share and share alike,” 
and it was also admitted by the appellee, Clara A. 
Newman, in paragraphs 1-2 and 4 of her answer (R., 
p. 92), to paragraphs 2 and 5 (R., pp. 88-89) of the 
amended bill of complaint of Louis P. Shoemaker in 
Equity Cause No. 35039. 

At early common law joint tenancies were favored, 
the law being adverse to division of tenures and the 
feudal services* incident thereto, joint tenants being 
considered as one person. Tenure being practically 
abolished and the courts regarding survivorship as 
unjust, construe language to create tenancies in com¬ 
mon wherever possible, even in the absence of remedial 
statutes. The law has come to regard the incident of 
survivorship connected with a joint estate as abhor¬ 
rent, and will seize upon the slightest expression of 
the testator on which a tenancy in common may be 
predicated. 



37 j 

i 

The court should seek the intention of the testator 
from the four corners of the will. It is easy to pervert 
the testator’s intention by an astute application of 
precedents. 

The predominant idea of the testator’s mind, if ap¬ 
parent, is heeded as against all doubtful and conflict¬ 
ing provisions which might of themselves defeat it. 
All subordinate provisions bend in construction to the 
testator’s main purpose and should, if possible, help to 
carry it out, not obstruct. Courts will even change or 
mould the language of a will in construction, so as to 
carry out what it appears from reading the whole will 
the testator actually intended. Schouler, Wills and 
Administration, Secs. 476-477, and authorities cited 
in notes, p. 233. 

The general intention of the testator in the inter¬ 
pretation of his will is to prevail, even if it becomes 
necessary to disregard some of the special details for 
carrving it into execution. Holcomb v. Wright, 5 
App" D. C. 76. 

If on comparison of the different provisions of a 
will it is found to contain dispositions which are repug¬ 
nant to each other, then it is the office of judicial in¬ 
terpretation to preserve, if consistent with the rules of 
law, the paramount intention of the testator as dis¬ 
closed by the instrument, although in so doing it may 
defeat his purpose of some subordinate or less im¬ 
portant particular. Taggert v. Murray, 53 N. Y. 233, 
236. j 

.Also, to the same effect, Crozier v. Bray, 120 N. Y. 
366. 

And in the case of Dahlgren v. Pierce, 270 Fed. 507 
(C. C. A., 6th Cir.) in which certiorari was denied and 
appeal dismissed by the Supreme Court, 256 U. S. 682, 
the Court said: 
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“If the disposition intended by the testator is 
not lawful, then, as has been well stated, the court 
will follow the scheme of the testator as far and 
so long as that scheme is consistent with the rules 
of law, and when that consistency ends, the law 
seizes hold of the property and distributes it ac¬ 
cording to its own rules.’’ 

The point was thus stated in the 3rd syllabus: 

“If the disposition intended by the testator is 
not lawful, the court will follow his scheme of dis¬ 
position, so long as that is consistent with rules of 
law, and when that consistency ends, will dis¬ 
tribute the property according to the rules of 
law. ’ ’ 

(h) The Equitable Interest of Each Child Being 
Vested, Absolute and Indefeasible, is Assignable 
and Subject to Disposition by Last Will and Testa¬ 
ment. Accordingly the Interest of Louis P. Shoe¬ 
maker Passed Under His Will. As there was an 
Equitable Conversion of the Real Estate of Pierce 
Shoemaker, Under the Directions for Sale Con¬ 
tained in His Will, the Interest to be Received by 
the Administratrix, d. b. n., c. t. a., of the Estate 
of Louis P. Shoemaker, Comes to Her as Personal 
Property, for Disposition as Directed by His Will. 

The principles involved in this statement are too 
w’ell established to require any citation of authorities. 
The will of Pierce Shoemaker contained not merely a 
power of sale, but an explicit direction that all his 
real estate should be sold, thus clearly effecting an 
equitable conversion of the real estate into personality. 

For the foregoing reasons, we respectfully submit 
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that the lower court erred in holding the attempted 
limitation over to be valid and not in violation of the 
Rule against Perpetuities. 

Second: The decree of this Court in Equity Cause 
No. 21922, denying partition in kind, which was en¬ 
tered when all of the children of Pierce Shoemaker 
were alive, is not res judicata on the question of the 
validity of the trust in its entirety, but only as to the 
validity of the prior vested, absolute, equitable estate 
in the children of the testator. Since, at that time, by 
possibility, all of the real estate might be sold and the 
proceeds distributed before the death of any child of 
the testator, it would have been premature and in- 
effctual for the Court to pass upon the validity of the 
attempted limitation over to the issue of a deceased 
child, for the two estates are clearly separable and the 
question might never have actually arisen. 

There is nothing in the decree in Equity Cause No. 
21922 (R. pp. 85-88), much less in the decree in Equity 
Cause No. 17430 (R. pp. 70-71), which is in any way 
in conflict with the position of the appellants as here¬ 
inbefore set forth. 

The decree in Equity Causes No. 17430 removed 
Francis D. Shoemaker as trustee, and substituted and 
continued Louis P. Shoemaker as sole trustee, with 
authority to carry out the trusts created by the will 
of Pierce Shoemaker, while the decree in Equity Cause 
No. 21922, determined that, by the proper construction 
of the will of Pierce Shoemaker, his children were not 
entitled to a partition in kind of his real estate, but 
that his real estate should be sold and the net pro¬ 
ceeds divided, share and share alike, among the bene¬ 
ficiaries under his will. 
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Both of these decrees were entered at a time when 
the four children of Pierce Shoemaker were all living 
and parties to the cause, and when, by possibility, all 
of the real estate in the trust might have been sold and 
the proceeds distributed among these four children 
during their lives. The effect of both decrees w^as to 
hold that there was an active trust. 

Since, however, the four children of the testator 
were in being, it would have been premature and in¬ 
effectual at that time for the Court to pass upon the 
validity of the attempted limitation over to the issue of 
a deceased child, where the two estates, the first a 
vested estate in the children, and the other an at¬ 
tempted limitation over, were clearly separable, and 
when the question as to the validity of the limitation 
over might never have actually arisen. 

The Court, by its decree in these two Equity Causes, 
if it applied the Rule against Perpetuities at all, held 
the vested, equitable, absolute interest in the entire 
residuary estate of Pierce Shoemaker which his chil¬ 
dren took at his death to be good, because it vras vested 
and not contingent like the gifts over on an indefinite 
failure of issue, contained in the attempted limitation 
over. 

In the case of Hazen v. American Security and 
Trust Company , 49 App. D. C. 297, the Court said: 

“An interest is not obnoxious to the rule against 
perpetuities if it begins within lives in being and 
twenty-one years, although it may end beyond 
them. ’’ 

The Court in that case cited the case of Pulitzer v. 
Livingston , 89 Me., 359, 36 Atl. 635, in which the Court 
said: 
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“A limitation that is valid in the case of a legal 
estate is valid in the case of an equitable estate. 

# # # # * # #;* # 

i 

4 ‘The rule against perpetuities has no applica¬ 
tion to vested estates or interests. Gray on Per¬ 
petuities, section 205. It concerns itself only with 
the vesting, the commencing of estates, and not at 
all with their termination. It makes no difference 
when such a vested estate or interest so limited 
terminates (citing authorities). 

“Examined in the light of the foregoing rules 
and principles, we are unable to discover wherein 
the deeds in question offend the rule against per¬ 
petuities. The owners of an equitable estate, like 
the owners of a legal estate, can alienate or assign 
their interest.’’ 

And this is just what Louis and Abner C. P. Shoe¬ 
maker did—they assigned their equitable interest by 
will. 1 

In the case of Loomer v. Loomer, 76 Conn. 522, the 
Court said: 

“There is no rule which limits the continuance 
of a trust to any period of time. A trust is no 
more invalid for the reason that it may continue 
thirty years than is a life estate or estate in fee 
simple. The essential thing is that the bene¬ 
ficiaries’ interest under the trust vested in the 
cestui que trust within the time limited by law for 
the vesting of legal estates.” 

i 

Every case cited above is authority for appellants’ 
contention that a trust containing an invalid limitation 
over after a valid vested estate, is invalid as to the 
limitation over, but valid as to the vested interest. 
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For these reasons, we respectfully submit that the 
lower court erred in holding that either of the fore¬ 
going decrees in equity was res judicata as to the 
validity of the attempted limitation over. 

In conclusion, we respectfully submit that the decree 
of the lower court was erroneous and should be re¬ 
versed. 


Respectfully submitted, 

Stanton C. Peelle, 
Walter B. Guy, 

Ralph D. Quinter, 
Guardian ad Litem, 
Attorneys for Appellants. 

Peelle, Ogilby & Lesh, 

Of Counsel. 
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POINTS OF ORAL ARGUMENT OF 
JOHN S. FLANNERY, 
TUESDAY, JANUARY 3rd, 1933. 


The will of Pierce Shoemaker became effective on 
his death in 1891. The common law rule against per¬ 
petuities then in force governs this case; not Section 
1023 of the Code, which extends the common law rule 
to cover all restraints upon alienation. 

As stated by Mr. Justice Gray in McARTHUR v. 
SCOTT (113 U. S. 340, 381-2): j 

“To come within the rule of the common law 
against perpetuities, the estate, legal or equitable, 
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granted or devised, must be one which, according 
to the terms of the grant or devise, is to vest upon 
the happening of a contingency which may by 
possibility not take place within a life or lives in 
being (treating a child in its mother’s womb as in 
being) and twenty-one years afterwards.” 

As stated by Chief Justice Marshall in SMITH v. 
BELL (6 Pet. 68, 80): 

“Cases on wills may guide us to general rules 
of construction; but unless a case cited be in every 
respect directly in point, and agree in every cir¬ 
cumstance, it will have little or no weight with 
the court, who always look upon the intention of 
the testator as the polar star to direct them in the 
construction of wills.” 

At the time of his death, Pierce Shoemaker left four 
surviving children. At the time the bill was filed three 
of the children were surviving, and today Francis 
Shoemaker is still living. 

As stated in the majority opinion: 

“It was clearlv the intention of Pierce Shoe- 

* 

maker that the proceeds derived from the sale of 
the land devised should be distributed only to his 
children or the survivors of his children or the 
issue of a deceased child in existence at the time 
of the making of the sale and distribution; in 
other words, to vest the property conveyed in 
trust in his four children.” (p. 4.) 

The vlvill. Paragraph 3, devises and bequeathes the 
whole remainder of the estate, real and personal, to 
the executors therein named “to convert the same into 
cash and to distribute, divide and manage as herein- 
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after prescribed ” and authorizes and empowers the 
executors and survivor of them “at their and his dis¬ 
cretion as to time, to sell and dispose of all or of any 
part of the aforesaid residue of my estate real and 
personal * * * and upon full compliance being made 
with the terms of any such sale or sales thereupon and 
as soon thereafter as conveniently may be done, to 
distribute and divide the proceeds thereof, * 
equally, share and share alike, between my four 
children, Louis P. Shoemaker, Francis D. Shoemaker, 
Clara A. Newman, formerly Clara A. Shoemaker, and 
Abigail C. Newman, formerly Abigail C. Shoemaker, 
and between the survivors of them; and if any one or 
more of my said children should have departed this 
life leaving lawful issue, him, her or them surviving 
at the time of making any such distribution or division 
of the proceeds of a sale or sales of any part of my 
said estate then and in that event I direct that said 
proceeds, less the commission allowed hy me, as afore¬ 
said, he distributed and divided equally between my 
surviving children and the issue then living of my 
child or children who may then be dead, the issue of 
such deceased child to take per stirpes and not per 
capita.” (R. 14-15) 

This was not a trust to hold. It was a trust to sell 
and distribute. The absolute estate was conveyed to 
the executors, as trustees, with full power and a posi¬ 
tive direction to sell and convey. It is agreed that this 
amounted to a conversion of the real estate into per¬ 
sonal property. 

The will does not create any life estate followed by 
a devise over or any contingent or other limitation of 
the estate absolutelv devised and vested in the testa- 
tor’s children and the issue of deceased children. 
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There is no devise to issue as a class or to any issue 
of deceased children except those living at the time of 
sale and distribution. 

Such sale and distribution must occur within the life¬ 
time of a surviving child or at his death, otherwise 
there would be no meaning in the provision of the will 
directing that the proceeds of sale “be distributed and 
divided equally between my surviving children and the 
issue then living of my child or children who may then 
be dead.” 

There is no direction in the will, either express or 
implied, that the proceeds should be held or tied up 
for any period of time whatsoever or for any par¬ 
ticular lives of either children or the issue of deceased 
children. 

There was no direction in the will, express or im¬ 
plied, that the sale should be postponed beyond the 
lives of testator’s children; on the contrary the plain 
language of the will above quoted shows that such 
sale must be made while there was a surviving child 
or upon the death of such survivor. 

Circumstances preventing a sale and/or distribution 
of all of the testator’s property prior to the death of 
the last surviving child would not postpone either the 
vesting or the right of possession. Equity would re¬ 
gard as done that which should have been done and 
both the equitable title and right to possession would 
be in the then surviving issue of testator’s children. 

Delay in the payment of the proceeds of sales would 
not create a perpetuity nor could any discretion given 
the trustees as to the time of making sales create a 
perpetuity or affect vested rights. The parties inter¬ 
ested could compel a sale at any time the trustees at¬ 
tempted to unduly prolong either sale or distribution. 
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Postponement of distribution never creates a per¬ 
petuity, especially where such postponement; is for 
convenience or benefit of the parties or the trust estate 
and is not required by the terms of the will or trust 
instrument. 

Postponement in enjoyment as to income or capital 
does not prevent the vesting in interest: 

i 

2 JARMAN ON WILLS, 799, 835, 837, aiid cases 
cited. I 

If we consider our policy as favoring all the inter¬ 
ests under a will as vested rather than contingent, the 
precedents are not so difficult to reconcile as their 
literal expression imports: 

i 

SCHOULER’S WILLS AND ADMINISTRA¬ 
TION, p. 269, citing Hawkins on Wills, 225, 
232 • 

CROPLEY v. COOPER, 19 Wall. 167;! 

DOE v. CONSIDINE, 6 Wall. 475; 

O’BRIEN v. DOUGHERTY, 1 App. D. C. 148; 

HAZEN v. AMERICAN SECURITY AND 
TRUST COMPANY, 49 App. D. C. 297. 

This Court in the Hazen Case said: 

“An interest is not obnoxious to the rule against 
perpetuities if it begins within lives in being and 
twenty-one years, although it may end; beyond 
them. (Citing Gray, Rule against Perpetuities 
(3d Ed.) par. 322) * * * The rule agaipst per¬ 
petuities has no application to vested estates or 
interests. (Citing GRAY v. WHITTEMORE, 192 
Mass. 367).” 

The Supreme Court of the United States in FIT- 
CHIE v. BROWN (211 U. S. 321), said: 
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“Holding the trust to be valid, it is not now 
necessary to determine to whom the distribution is 
to be made when the time for distribution shall 
arise.’ ’ 

The Court will not set up a rule of construction 
which may cause a perpetuity and then destroy it by 
rule of law. 

MARTELLI v. HOLLOWAY, L. R. 5, English 
and Irish Appeals, House of Lords; cited by 
Gray on Perpetuities, with approval (2d Ed. 
Sec. 633). 

On the contrary, it is the duty of the Court to ascer¬ 
tain the testator’s intention and then apply the rule. 
So applied, there is no intention shown in the will of 
Pierce Shoemaker to postpone either the vesting or 
the distribution of the trust estate beyond a life or 
lives in being at his death. Francis Shoemaker, the 
surviving child of the testator, who is still living, under 
the will, may compel a sale and distribution of the 
residue of this estate, all of which must be completely 
disposed of and the trust terminated during his life¬ 
time or at his death. The estate is then distributable 
to the issue then living of testator’s deceased children. 
Any issue of a deceased child, born after the death of 
the last surviving child of the testator, would not and 
could not take under the words of the will (see 
majority opinion, p. 5). 

JOHNSON v. WASHINGTON LOAN AND 
TRUST COMPANY (224 U. S. 224, 239). 

If some of the. real estate remained unsold at the 
time of Francis Shoemaker’s death, a corporation or 
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trust could be formed in which stock or beneficial cer¬ 
tificates could be issued for the vested shares! of the 
beneficiaries then entitled to the proceeds of sale per 
stirpes. These shares or beneficial certificates could 
be devised, sold or otherwise transferred by the dis¬ 
tributees without limitation. 

It is well settled in this jurisdiction that the 
paramount intention of a testator, as disclosed by 
the instrument, will not be defeated in some sub¬ 
ordinate or less important particular; that what is 
good in a will or trust will be preserved and what 
is bad may be discarded. As stated by Mr. Justice 
Holmes in LANDRAM v. JORDAN (203 U.iS. 56), 

j 

“The trust is not a metaphysical entity or a 
Prince Rupert’s drop which flies to pieces if 
broken in any part.” 

WASHINGTON LOAN AND TRUST COM¬ 
PANY v. HAMMOND (51 App. D. C; 260). 

HENDERSON v. HENDERSON (113 N. Y. 1), is 
consistent with this principle. There, because of the 
New York rule limiting the tying up of estates to two 
concurrent lives in being, the Court upheld the prin¬ 
cipal disposition and said that the contingent limitation 
which threatened to violate the rule must be disre¬ 
garded. 

_ i 

Wilton J. Lambert■ 

John S. Flannery, I 
R. H. Ye ATMAN, 

George D. Horning; Jr., 
Attorneys for Appellees. 
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Both this Court in its opinion and appellees in their 
brief quoted the case of Barber v. Pittsburgh, etc. By. 
Co., 166 U. S. 83. As to this case, appellees in their 
brief (p. 9) said, “It is respectfully submitted that the 
above case controls the present appeal and should be 
decisive proof”, and this Court, in its opinion (p. 6) 
said, “The holding in this case, we think, is decisive 
of the case at bar”. 
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Appellants pointed out in their Petition for Rehear¬ 
ing (p. 2) that it was true such a devise would create 
a fee tail in real estate at common law, but called at¬ 
tention to the fact, as stated by the Supreme Court in 
the decision in the Barber case, that the will there in 
question “took effect * * * long before the stat¬ 

ute of April 27, 1855”, of Pennsylvania, which con¬ 
verted all fee tail estates into estates in fee simple. 
Appellants also quoted (p. 3) from the case of Deng el 
v. Brown, 1 App. D. C. 423, 429, as follows: 

“And this estate tail general, by operation of 
the act of Maryland of 1786, Chap. 45, to direct 
descents, and which is in force in this District, is 
converted into a fee simple estate.” 

An additional reason why said residuary clause did 
not create a fee tail estate, is that all counsel contend 
and this Court agrees that, by reason of the doctrine 
of equitable conversion, the residuary clause was a 
devise of personalty and not of real estate so far as 
the beneficiaries are concerned, and we quote from 10 
R. C. L., page 657, section 13, the following: 

“ ‘Tenements’ is the word used in the statute 
de donis to describe the property which may be en¬ 
tailed, and this comprehends all corporeal heredi¬ 
taments, and also all incorporeal hereditaments 
which issue out of corporeal ones, or which 
are annexed thereto. An estate tail neces¬ 
sarily cannot extend to personalty, since an owner¬ 
ship affecting chattels is not within the purview of 
the statute de donis. And so where terms of a be¬ 
quest of personalty are such as would in a devise 
of land create an estate tail, it operates as an abso¬ 
lute gift of the personalty, so that a bequest over 
on the failure of issue of the first taker is void.” 
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To counsel so learned in the law of trusts and per¬ 
petuities as Mr. Flannery, it immediately became ap¬ 
parent that it would be fatal for the appellees to ad¬ 
here to his associates’ and this Court’s reasoning for 
affirming the decision of the lower court, so lie would 
have this Court believe that all others connected with 
this ease misconstrued the will of Pierce Shoemaker, 
and that a true construction of his will was that the 
residuary equitable estate vested finally “within the 
lifetime of a surviving child (of Pierce Shoemaker) or 
at his death”. 

Aside from the case of Henderson v. Henderson, 113 
N. Y. 1, the printed Points of Oral Argument of Mr. 
Flanncrv cites no cases of like limitations to those con- 
tained in the Shoemaker will, but merely cas6s laying 
down general principles of law as to which there is no 
dispute. He suggested in his oral argument that lit¬ 
tle attention should be given to decisions of other juris¬ 
dictions construing similar provisions, despite the fact 
that his associate counsel, and the Court below, laid 
great stress on the case of Robert v. Corning ■ 89 N. Y. 
225, and this Court in its opinion (p. 7), stated the 
present case “seems to be on all fours with the Corn¬ 
ing case”. Mr. Flannery did tell this Court he cited 
the Henderson case in the McDonald will case as au¬ 
thority for this Court’s finding that a void limitation 
over after a gift of the absolute estate should be dis¬ 
regarded, the very point which appellants are here con- 

i 

tending. 

In mentioning these New York cases, Mr. Flannery 
stated that the Court in those cases applied a statute 
of that State, and that said statute and Section 1023 
of our Code were different from the Rule against Per¬ 
petuities. i 
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It is true Section 1023 of the Code is not the Rule 
against Perpetuities, because it applies to vested as 
well as contingent future estates, and is a rule re¬ 
lating to Alienability and not to Vesting. But the New 
York statutes differ from Section 1023 of our Code, and 
have two rules, one relating to Alienability, and one to 
Vesting, the one relating to alienability being that the 
power of conveying the absolute Fee in Possession 
shall not be suspended beyond the statutory period, 
and the one relating to vesting being that future es¬ 
tates shall be so limited that within the Statutory 
Period, if ever, they must vest in interest. In speaking 
of these two rules under the New York statutes, Chap¬ 
lin on the Suspension of the Power of Alienation, 
states at page 6: 

“The reasons for the existence of the respective 
Rules relating to Alienability and to Vesting, all 
arise out of consideration of public policy. Some 
of these reasons apply to both Rules, and in addi¬ 
tion each of the Rules is intended to attain certain 
ends peculiar to itself.” 

An explanation of the New York rules has been 
deemed important because both the Corning and Hen¬ 
derson cases are leading cases, in which the court ap¬ 
plied the rule of remoteness of vesting, and a reading 
of these two cases will demonstrate the correctness of 
appellants’ position. 

Chaplin on the Suspension of the Power of Aliena¬ 
tion (3d Ed.), cites each of these two cases over twenty- 
three times, and in Section 446, page 338, the author, 
in constrasting the case of Henderson v. Henderson, 
with that of Robert v. Corning, says: 
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“In Robert v. Corning , the future interests in 
the proceeds of a sale under a power were sus¬ 
tained, on the basis of one essential difference in 
the facts, but pursuant to the same principles dis¬ 
cussed in the preceding sections. In that case 
there was a precedent estate which was to continue 
until the exercise, which might be effected at any 
time not later than three years, of a power of sale 
and equal division and distribution, among testa¬ 
tor’s children; if any died before distribution, 
leaving issue, the issue were to take the parent’s 
share; if the deceased child left no issue, the share 
was to go to testator’s other children. The facts 
pertinent to the present discussion were the same 
as in Henderson v. Henderson , except jfor this; 
that the gift over to the children of a; deceased 
child was, at the parent’s death, to vest not defeas- 
ibly as attempted by the void clause in Henderson 
v. Henderson , but absolutely. The ultimate vest¬ 
ing was to take place, as to each share, by the end 

of one life, and so the remainders were valid.” 

! 

48 C. J., page 934, following an introductory state¬ 
ment of the Rule against Perpetuities, states : 

i 

“It has sometimes been said that, in order to 
avoid ambiguity and to express more clearly the 
nature of the Rule against Perpetuities,: it should 
more properly be designated the ‘Rule against 

Remoteness’ 

Mr. Flanney is apparently unwilling to adhere to his 
associate counsel’s and this Court’s opinion that the 
case of Robert v. Corning is controlling. ; 

Mr. Flannery’s associate counsel, the lower court, 
and appellants agree that the following paragraph of 
the decree passed in Equity Cause No. 21,922, is res 
judicata of the questions involved on this appeal, but 
with different results: 
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“1. That by the true construction of the will of 
Pierce Shoemaker, the trustee thereunder, Louis 
P. Shoemaker, is not empowered to divide in 
specie among the beneficiaries under said will any 
of the lands by said will of Pierce Shoemaker de¬ 
vised, but that the true intent and meaning of the 
said will requires that the said trustee, Louis P. 
Shoemaker, shall make sale of all lands of said 
Pierce Shoemaker by his said will devised, and 
distribute the net proceeds arising from such sales 
among the beneficiaries of the said will, equally, 
share and share alike.” (R, p. 85) (Italics ours) 

As stated in appellees’ brief, at page 20, prayer No. 
2 of the bill in Equity Cause No. 21,922, “prayed for a 
construction of the trusts in the Pierce Shoemaker will, 
and the duties of the plaintiff as trustee.” One of the 
defendants (appellee in this cause), by her answer, in¬ 
sisted on a partition in kind of the real estate. (R., 
pp. 82, 83.) All parties to this appeal agree that the 
doctrine of equitable conversion applies by reason of 
the direction to sell in the will, so the decree properly 
denied partition of the real estate. 

The decree upheld the validity of the trust as to the 
children, and further held that the net proceeds arising 
from such sales should be distributed “among the ben¬ 
eficiaries of said will, equally, share and share alike,” 
or, in other words, per capita, which could only be done 
by a construction of the will that the children of Pierce 
Shoemaker took the entire estate, and the limitation 
over was void. 

Mr. Flannerv’s associate counsel would have the 
Court read the above-quoted paragraph of the decree 
somewhat as follows: 

“Said trustee, Louis P. Shoemaker, shall make 
sale of all lands of said Pierce Shoemaker by his 
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said will devised, and distribute the net proceeds 
arising from such sales among his four surviving 
children, and to the survivor thereof, with the ex¬ 
press condition that the share of said proceeds to 
which any of said children would be entitled, if 
living, in the event of their death leaving issue, 
shall go to and be enjoyed by their issue living at 
the time of such sale or sales and distribution, per 
stirpes, and not per capita.’’ 

But where in the language used in the decree does it 
say, “and to the survivor thereof,” and when has the 
law been so changed that the words “equally, share 
and share alike,” now mean “per stirpes”, instead of 
“per capita”? ! 

The children of Pierce Shoemaker’s two daughters 
have been substituted on this appeal as appellees. If 
the proceeds of sale now held in bank by the trustees 
herein were distributed at this time among the “bene¬ 
ficiaries of said will, equally, share and share alike,” 
under a construction of said decree which would con¬ 
strue the word “beneficiaries” to include not only chil¬ 
dren but also the issue of deceased children, taking- 
under the will and not by descent, the only child of 
Abigail Newman, deceased, daughter of Pierce Shoe¬ 
maker, would take one share, and the six children of 
Clara A. Newman, deceased, daughter of Pierce Shoe¬ 
maker, would take six shares. The word benefici¬ 
aries” in the decree has its charm for counsel for the 
appellees, but the words, “equally, share and share 
alike”, when coupled with the word “beneficiaries”, 
are obnoxious to them, when they try to reconcile them 
with their attempted construction of the will. 

Mr. Flannery’s resourcefulness is illustrated by his 
suggestion that a corporation or trust could be formed, 
in which stock or beneficial certificates could be issued 
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for the vested shares of the “beneficiaries” entitled to 
the proceeds of sale, per stirpes (not equally, share 
and share alike), upon the death of the last surviving 
child of Pierce Shoemaker, a plan which would not in¬ 
terfere with the testator’s directions to postpone the 
sale of all or any part of the real estate so long as it 
might be deemed advisable for the benefit and protec¬ 
tion of the property of the trust estate. But see Appel¬ 
lants’ Brief, page 20. 

Mr. Flannery’s Points of Oral Argument contains 
the following paragraph (p. 4): 

“Such sale and distribution must occur within 
the lifetime of a surviving child or at his death, 
otherwise there would be no meaning in the provi¬ 
sion of the will directing that the proceeds of sale 
‘be distributed and divided equally between my 
surviving children and the issue then living of my 
child or children who mav then be dead.’ ” 

Take the alternative, if there still remained real es¬ 
tate unsold at the death of Pierce Shoemaker’s last 
surviving child, how could the proceeds of sale “be 
distributed and divided equally between my surviving 
children, and the issue then living of any child or chil¬ 
dren who mav then be dead”? 

The last quoted language is found in many valid 
wills, but only in wills valid because the testator pro¬ 
vided for the final vesting of the estate within the time 
fixed by the Pule, and not at an indefinite time in the 
future. 

21 R. C. L., page 289, is in point: 

“It is not sufficient that the future estate may 
by possibility become vested within the period 
allowed by the rule against perpetuities or even 


I 


that it will probably become vested in such period. 
If it may possibly happen beyond the established 
time limits, or if there is left any room for uncer¬ 
tainty or doubt on the point, the limitation is 
void.” (Italics ours) 

Mr. Flannery’s position would seem to be that if the 
will does not expressly or impliedly provide that the 
property should be held or tied up for a period of time 

_ i 

which would violate the Rule, the limitation is good. 
The Rule is that the testator must provide in his will 
that the property shall not be tied up for a period that 
would violate the Rule. If he does not affirmatively 
limit the time for final vesting to a period within the 
Rule, then there is a possibility that it may not vest 
within the period of the Rule and such possibility de¬ 
feats the limitation. 

The 4 ‘issue” designated in Pierce Shoemaker’s will 
are not, upon the creation of the limitation, necessarily 
ready to take within a life or lives in being and twenty- 
one years thereafter. The will attempts to vest the 
estate in anv lineal descendants of the testator no mat- 
ter how remote if the answer to the condition of being 
alive at the time of distribution, and this is admitted 
by Mr. Flannery at the top of page 4 of his Points of 
Oral Argument: 

i 

“There is no devise to issue as a class or to any 
issue of deceased children except those living at 
the time of sale and distribution.” 

It is certainly possible under the terms of this clause, 
that a sale and distribution may not be made until all 
of the testator’s children and grandchildren shall have 
deceased. 
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The Rule against Perpetuities is a rule of law found¬ 
ed upon public policy. The attention of the Court is 
directed to the following quotation from Smith v. Bell, 
6 Pet. 68, 80, a case also cited by Mr. Flannery: 

“ Notwithstanding the reasonableness and good 
sense of this general rule that the intention shall 
prevail, it has been sometimes disregarded. If the 
testator attempts to effect that which the law for¬ 
bids, his will mlist yield to the rides of law.” 
(Italics ours) 

In conclusion it is suggested that the opinion of Mr. 
Justice Groner more clearly and concisely than the 
briefs of counsel states the law of this case. Examina¬ 
tion of the cases of Deng el v. Brown, supra, and Hen¬ 
derson v. Henderson, supra, not cited in the briefs 
originally filed in this appeal, should reconcile all dif¬ 
ferences of opinion. 

Respectfully submitted, 

Stanton C. Peelle, 

Walter B. Guy, 

Ralph D. Quinter, 
Guardian ad Litem, 
Attorneys for Appellants. 

Peelle & Lesh, 

Of Counsel . 





